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ORDER

PER P.K. BANSAL, V.P.:

These cross appeals have been filed against the order of the CIT{A)
dated 30.12.2015. In its appeal, the Revenue has taken following grounds of

appeal in each of the assessment year except change in figure;
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1. Whether on the facts and Creumstances of the case and in
law the ld, cr 1(A) was right in thwarting the Very purpose of
search and seizure Provisions of the Act Dy ignoring seized
CHMinating documents and therepy directing the AQ to tax the
mcome on presumed percentage based on surmisas,

3. Whether on the facts ang m the circumstances of the case
and in law, the (4 CIT(A) was right in agleling the addition of
Rs. 2546,619/- made on account of bogus sub-contract

4, Whether on the facts and in the Grcumstances of the case
and in [aw, the td CIT(A} was justified in deleting the addition
of Rs. 2545 619/- made on account of bogus sub-contract
PaYments without apPrecialing the fact reveslod from the seized

_ .fk;é.’gggg,:'{-s% materials and statements recorgad that the sub-contractors Ef:@g'?q‘ﬁ
ey «@? e only name lenders and bave 1ot executed any sub-contract? LA, .f?:l
fmy R :_T,-;I L i
4\-‘" . 6;% ;o u..ri

-5 et

- fid 3. Whether on the facts any cireumstances of the case andly %l

3 u i — |1'"I.I

\‘Q e £ iaw the Ld. CITYA) was fght in holding that the incriminating:.. " L
e diaries seized from residgence of the main LErson of the groyp - .=~

Lannot be said fo pe belonging fo particufar concern igrioring the

documentary evidence and the admission of Shii Mitesh

Bhangdiya himself thar the entries in the diarios pertain to the

details of cash flow of ASECSSE€E group’s businase activity and the

entries in the diaries were not completely recorded in the books

of account

7 On the facts and circumstances of the case and in law, the
Ld. CITYA) erred in FCCEPHNG assessee’s contention that various
Sul contractors veed fo keeg deposit of money withdrawn by
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them from bank with the d5SES58@ group for safe custody which
Was recorded on the credit side of the incriminating diaries
Without SOPreCiating Hat if the Comention of the assessee jc trive
then the credit entries shall be i the pame of the sub
Contractors but the fct is otherwise as only names of the banks
were found wiitten there

5. On the facts and CIrCUMStances of the case and in law. the
Ld, CITA) erred in deceping the assessee’s contention that the
sub contractors Kept their money for safe CUStody with the
assessee group and amounts in small quantities were jater
withdrawn by them for Meeting the expenses at sites by ignoring
the fact that none of the ames of the sub contracrore appesred
01 debit sicle of the mncriminating diaries,

9, On the fact and arcumstance of the case and in law the
Ld. CIT{A) erred in not caedating exacr unexpiained expenditure
and unaccounted investment mentionad in seized mcriminating
diaries as well as inflated Ci3im of expenditure in Various projects
and directing the AQ to assume cerlain percentage,

10, On the Bct and circumstance of the case and in law the
Ld. CTT7A) erred in hotding that f1aving been accepled receipts
from the assessee for assessing the income in the hands of sub

contractors cannot be treated as 0 genumne, ignoring the fact
that sub contracr PayInents were assessed in the fands of the
asSessee group as bogus sup contract payments and in the
hands of the sub contractors protective dSSESSINENES were made
by freating the entire receipls as income as no contract was
executed,

11 On the fBet and Gircumstance of the case and in law the
Lad. CIT{A) erred in observing that unaccounted payments or
unallowable expenses fixe gralification paid to various Pofiticians

gratification.  The onus in on the ds5Es5ee {o prove that the
Payments were genuine and incurred legally.  As the cash
Payments were not recorded in the requiar books of account and
as the assessee failed fo substantiate those payvments  the
CTT(A) ought to pave upherd that the entire amount of Rs,
171.10 crores js Yhiaccounted expenditure,

e
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2. On the fact and drcumstance of the €ase and in iaw the
La, CIT(A) erred in relving on the decision of Hon'ble ITAT in
Bhangdiya group of cases as at that time the information
contained in incriminating diaries was not available either to the
AO or to the appellate authorities while restricting it to 12%,
The CIT(A) ought not have relied on the decision of Hon bie
ITAT when seized documents prove clear concealed income and
unexplained expenditure,

13.  On the facts and circumstances of the case and in law the
Ld. CIT{A) ought to have appreciated the fact that in the case of
assessee’s group it is not feasible to estimate the ret profit at &
particuiar ratio as out of gross receipts of 579 crores the
a55E55E€ GQroup made unaccounted payments to the tune of Rs.
171 crores and hence spent only Rs. 408 crores fowarcls
execution of contract work.  Whatever profit was derived on
execution of the contract work by the assessee group, to that
Profit unexplained / unrecordead expenses of Rs. 171 crores were
required to be added to arrive at the correct taxable income of
lhe assessee,

14 On the fact and circumstance of 'fhe case and in law tHhe -

Ld. CIT(A) failed to appreciate that the taxable income need not
be equal to the actual net profit derived by the assessee as if
may include addition towards various other provisions  fike
section 404(3), 90(a)ia), 68, 69, 69C etc. and in the case of the
AsSESSee group addition u/s. 69¢C is applicable. ”

iy

i

.

In its appeal, the assessee has taken the foliowing grounds of

I-
.

1. The notice issued under Section i534 of 1.7, Act 1961 /s
iegal, invalid and bad in faw and consequent assessmernt
framed thereupon s liable to be cancelled

2. The Learned CIT(A) ought to have directed to accept ihe
ncome as shown in return filed pursuance fo notice uss. 1534 of
L1. Act 1961 and defeted the entire addition as made by the
A.O. in the assessment framed.

. The Learned CITiA) erred in not accepting the prayer of
assessee fo adopt net receipt for determining the estimated
income at the hands of assessee after exciuding the recoveries
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made by the Government Departments on account of materisl
supplied, sales tax and Service tay eote

4. The addition confirmed oy tearmed CIT(A) by a0optig
16% of receipts fs unjustified, unwarranted and excessive,

X The learned CIT(A) erred in uphiolding the part addition
made by A.O. by adopting 16% of receipts,
6. The assessee denies Kabifity to pay interest under Section
2344, 2348 and 239C of 1.7, Act 1951, Without prejudice, fevy
of interest under section 2344, 2398 and 234C of 1.7, Act 1 961
15 unjustified, unwarranted ang excessive, ”

3. Atthe outset, the assessee did not press ground Nos. 1 & 2 durfng the
course of hearing therefore, these grounds are dismissed as not pressed.

4, In respect of ground Nos. 3 to § taken by the assessee in its appeal
and ground No. 1 to 14 taken Dy the Revenue in its appeal in its appeal,-bnfh
the parties agreed that the issue involved in assessee’s appeal as welf as in
Revenue’s appeal in all these grounds is common and identical to the
grounds raised by the Revenue as well as by the assessee for the assessment
year 2007-08 to 2011-12 in the case of Mitesh Gotulalji Bhangadiya and
whatever view this Tribunal may take in the case of Mitesh Gotulaki
Bhangadiya in 1.T.A.Nos. 56 to 61/Nag/2016 and 261 to 265/Nag/2016, the
same view may be taken in all thesa appeals,

5. We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below as well as the order of this
Tribunal dated 29/06/2017 in LT.ANos. 56 to 61/Nag/2016 and 261 to
265/Nag/2016 in the case of Mitesh Gotulalji Bhangadiya. We noted that the
similar issue has arisen in that case. The grounds of appeal taken by the
assessee as well as by the Revenue in that appeal are similar and identical to
the grounds of appeal taken in the case of Mitesh Gotulalji Bhangadiya. In
that case the tribunal under para 12 has held as under:



I.T.A.Nos,73 & 74/Nag/2016 R ;
I.T.A.Ngs.272 & 273/Nags2018 ” i

12, We have hesrd tha rival submissions, carefifly considered
the same along with the oraers of the tay authorities below. We
noted that the facts and the issue invotved in gy the years under
appeal in the case of the dISESSES are simifar and identicat The
CIT(A) has passed a Consolidated order. The undisputed scts in
the case of the assessee and the Group concern are that g
search and seizire action /s 132 of the Act was carred out in
the Bhangdiva Group of cases on 190772011 Simuttaneousiy,

searched. During the COUrse of search conducted, neriminating
Papers and documents were found and seizeq. Shr Mitesh
Gotumal Bhangdiva is the Key person of the group, Shii Mitesk
Bhangdiva has two sons namely Shri Kirtikumar m Bhangdiva
and Shri Srikant M Bhangdiva and one davghter Neha, The
business of the Bhangdiya Group s being jooked after oy Shri
Mitesh Bhangdiva and his two sons. The other key persons

Rusband of Mitesh Bhangdiva’s sister, Smit Pragn Va, resident of
Amravali and Sm¢ Manisha O Manivar, widowed Sister of Shyi
Mitesh Bhangdiva who ives with Bhangdiya family.

12.1 The main business concerns of the group (including those.
discovered as g resut of the search 2Chon) are as foflows — )

1.

Ly

by
F:.EDFONP\ th

¥

B

Ms MG Bhangdiva (AERPB2503E),  (Prop, MGBY e -
converted into a company Mys M S Constro-venture pvt. - -

(AAHCMO3E3T) Ltd, from 01 04,201 1,

M/s Mahendra Constriction, Prop. Shri Samjay Heda (MC)
(AADPH7109))

M/s Mabendra Construction 85 MG Bhangdiya (V)
(AANFM565885)

M/s Kirtikumar M, Bhangdiva (Prop. KMB): converted into
a  company M/ MKS Acme  Buildcon Py Lid.
(ABHCMO382K) From 0F 042011, (AGYPB ] 658G}

Ms KM Bhangdiva & Mahendra  Construction (V)
(AAKFK1820C)

M/s Shrikant M, Bhangdiya (Prop. SMB)(ATCPBI3377)
Mitcon Infraproject Pt Lid. (MIPL) (AAGCM L J68H}
Lokshalv Publications Pt Ltd PPy NAABCLEG 731 Y,

MITZ Infraproject Pvt. Lt (AAGCM30474)

Sakshi Grubh Mirman Pt Ltd. (SGNPL )44 OC57974(G)
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11, Balai  Stone Crusher & nfraventire Pyt
Ltd.(AADCB5273C)

12.2 The group has also etered info joint verntures with
various other avil contractors of the ity to secure some civit
contracts. A few of them are listed below,

M/s M.G. Bhangdiva & Hitbhay Engg (OV) (AAOFM4745¢ o
M/s M.G, Bhangdiva & S. 5. Patil & ( 0. (JVHABIFS36451 )
Mys Darshan Construction (V) (AAHFDO653N)

M/s M R Dhople 8s k M Bhangdiya (7/)(A4 PrMO6225)

b Ak

I2.3 The nature of the business of the Bhangdiva group
pPrimarily is executing civil contracts, The group works mainly for
Government  departments  like M/s  Vidarbha  Irrigation
Development Corporation and has been engaged in EXecLting
Vartous contracts pertaining to the jrrigation projects in the state
of Maharashtra, During the course of  search operations
mcriminating  documents  were found and seized from the
residential premises of Shri Mitosh Bhangdiva, Item no, 1 o 6%
of Annexure-8 seized from his residerice are the diaries
containing ledgers, daily cash books and bank books maintained
by the Bhangdiya group. 36 Cash books contained entrice for the
period from 26/07/2006 to 18/07/2011 and 27 diaries relate to
the financial year 2006-07 to 2010-11 whereas the remaining
two diaries were maintained for house hold and miscellaneous
expenses. A statement of Shri Mitesh Bhangdiva was recorded
0n Gath on 20.07.2011. In bis sworn Statement recorded during
the course of search action,  Shri Mitesh Bhangdiva was
confromted with the entrias porne out from the seized diarfes
marked as B-1 to B-65 and to expiain the contents of these
didries, Shri Mitash Bhangdivs in His statement recorded has
submitted that the entries jn the diaries and the ledger pertain to
the business receipts and business expenditure. The Assessing
Officer in the assessment order has recordged a finding that as
per the iterm no. I to 6% of annexure-B, 1t is gpparent that the
amourts withdrawn from the bank aCCoUMs of the sub-
contractors were credited to the daily cash balance of Bhangdiva
group which was confirmed by Shri Mitesh G, Bhangdiva in his
statement dated 14/09/2011. The Assessing Officer has
reproguced the statement of Spri Mitesh Bhangdiva recorded on
1409/20L 1 in para 6 of the assessment order. The Assessing
Officer in the assessment order has also recorded a finding that
the seized documents being B-1 to 8-65 contain entries of alf




expenses incurred by the Bhangdiva group in cash from o
2006-07 onwards and expenses mncurred  through the bank
accounts from F Y. 2009-10 onwards. fhus, the Assessing
Officer found that the actual EXpenses incurred do not match
with those shown to have been incurred in the books. The
Assessing Officer thus concluded that the books of account of
Shri M.G. Bhangdive maintained for icome-tax purpose do not
reflect the true businass affairs and are not at all refiable. The
Assessing Officer analyzed the entries in the diaries and took the
view that on receipt side various receipts  induding  the
withdrawal from the bank of the assessoe Group concems were
recorded and on pavment side entries of expenses fike interest
payment, repayment of foan, deposit into  bank aCcotit,
household expenses, personal ExXpenses, pavment to various
PErsons in cash and investment in properties are found recorded.
{t was also noted by the Assessing Officer that some of the
entries made in the seized diaries were Fund reflected i the
books of account maintained by the Bhangdiya Group.
Statement of Mitesh Bhangdiva was recorded on 20/07/201 1.
During the course of search, Mitesh Bhangdiya was confronted
with the entries borne out from the seized diaries marked B-1 to
B-65.  In reply fo guestion No. 30 of his staterment Mitesh
Bhangdiva submitted that the entrias in the diaries and ledgegs
pertain to the business receipts and business expenditure bug-at
present It is very difficult for him to state whether the entrie.

recorded in the seized diaries and accounted in the reguiar’
books of account and same can be explained only after

.....

I.T.A.Nos.73 & 74/Nag/2016 25§ i
LT.A.Nos,272 & 273/Nag/ 2016 P Sl

e s
-

|‘. - I‘l

verification of the entries of the diaries with rhe regular book® of |

account mamtained by the Bhangdiva Group.  Shri Mitesh
Bhangdiya, reply fo guestion No. 38 we nofed voluniarily
offered additional unaccounted income Of Rs.26 crores for the
block period including the current financial year over arid above
the regular income deciared in the return filed for the
dssessment year falling within the Block period.  The income so
declered are summarized as under:

fHANGDI A GROUE
oy eyl
; AY g 3 . - Grand Fotal
Particufar - 7 AY 200708 | AY 200802 | AY 2008-10 AT 2010-11 AY Mi11-12 AY 2012-13 (Rs.
Lontract Income as ’ 1333 80,775
per orignal return 23,00,540 i 2,195,131 13.61,853 | $6.30,712 | 543.18,3%2 Tledr Tt
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12.4 From the statement

apparent that the diary fo
ASSESSCE group and the asses
dlaries even though in the su,

12,803,007 | 80,93, 2a0

139,79 443

7 I .

243,18,352
LR

of Shri Mitesh Bhangdiva, it is

und and seized Delongs fo the
CS50€ group did not disown these
bsequent statement recorded on

27/07/2013 Shrt Mitesh Bhangdiya stated that these diaries were

primarily maintained by his father Gotumal Bhangadiva,

The
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Assessing Officer, we noted, has also observed that these seized
diaries also contain the payment made in cash for probable
extraneous gratification to various PErsons inciuding politicians,
governmert officers/officials which are recordacd 2Hong with therr
names, dates of payment and amount paid. We noted that the
Assessing Officer has  not examined these persons for bringing
the corroborative evidence on record in support of his finding
that the cash has been paid by the assessee group for probable
extraneous gratification. We noted that the Assessing Officer
made an exercise to match the entries of the tax payment and
receipt with the entries in the reguiar books of account of
Bhangdiva Group., The Assessing Officer came to the conclusion
that the receipts are predominantly withdrawals from the bank
account by way of creating bogus sub-contract expenditure, The
Assessing Officer found that the assessee group hasdeducted a
sum of Rs.361 crores fowards the sub-contract payment agarmnst
the gross receipts aggregating to Rs.579 crores. Jt was found by
him after verifving from 21 contractors that 2 sim of Rs.54.40
crore s attributable to the amount deposited in the bark account
of the sub-contractor by account payee chegues by varioys
concerns  of Bhangdiva Groun, which  was subseguently
withdrawn in cash and is reflected on the recefpt side of the
seized diaries.  The total amount so reflected in the diaries on
the receipt side was omputed at Rs.182.52 crore.  The
Assessing Officer added the said unaccounted amount of
Rs. 182.50 crore in the income of the dSSEsses group concern. A
sum of Rs.54.40 crore was added in proportion to the amount of
chegue credited by respective group concern in the hands of the
respective  group concerns.  For the balance armount of
R$.128.12 crore, the Assessing Officer added the same in
proportion fo the contract receipt shown b Vv e group concern in
the respective assessment years fo the fotal turnover of the
Group concern in that year. Now the question before us arises
whetfier the said sum of Rs. 182,52 crores, found recorded in the
diaries found during the course of search as receipt being
withdrawal from the bank account of the group concemn as welf
as from the bank account of the sub-coniractor can be regarded
o be the unaccounted income of the assessea At the micro
fevel, if we look into the nature of the receipt, it is not denjed by
the Revenue that the receipt has come from the bank account of
the assessee group concern and part of the receipt and has
come out of the cash withdrawn by the sub-contractor to whom
the assessee group concern had made the pavment.  The
assessment has been made by the Assessing Officer u/s 1534 in
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Groug concern were nof bogus but were the payment received
by Performing the obligation for 3 Consideration entrycted o
them under the stb-contract.  This denotes that the relationship
Of the assessee as welf as dsSessee group concern with the sup-
Coniractor, as genuine, has duly been accepted by the Assessing
Officer.  Once tha sub-Contractor pas been assessed and tHeir

dSSESSEE, cannot take the view that the rayiment made fo the
sub-contractor were Dogus.  Further it js 1oL the case of the
Revenue that the Re verve has disaliowed the Payment made ta

categorically given the nding that the diaries consist of the
receipt being the withdrawal made by the Sub-contractor as welf
as the withdrawal made by the assesspe from the bonk account
of the group. The diary also consists of the £2ayment , some of
WhICH refate to the site expenses, CXPENSEs recorded in the
books of dCCOUN,  investment i the immovaple property,

Cxpenses, The Assessing Officor agdded the recept being
emount withdrawr by the contractor as ncome of the dssassea,

The receipt in fact js COMIng out of the sub contract recept of
the sub-contractor as well as assessee and group concerns,
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12.5 This is not the case of Revenue that these cash
withdrawals are from the bank FCCOUNE which have not peen
disclosed to the Revenue or in which the assessee pas deposited

the cash outside the books of dCCoUnt. 50 for the source of the
recept is concerned, it is not aenied that the business of the
dssSessee is executing the Government contract and all the
receipts in the bank account of the assessee js generated only
through the contract receipt from the contract faken from the

State Government, No cogent materisl or evidence was brought

o our knowledge which may prove that the State Government

has made the payment to the assessee outside the books of
aecount. On this basjs ftself, we confirm the ordor of CITFA) that

the addition cannot be sustained on the basis of cash receipt
found recorded out of the cash withdrawal by the assessea.or -

the contractor from their bank account We also noted that Mea-
Assessing Officer has pot only anajyzed the receipt side qf the’. “
araries but has also analyzed the payment side of the adrariek and® =~ =Y
found from the payment sidge that 3 sum of Rs.24.05 crore has « 0
been invested in the imovable property outsicde the pooks of
account and simiarly, @ sum of R$.8.47 crore has been Ltilizad

a5 exXpenses oulside the books of account.  As regards o
observation of oulgoings observed by the Assessing Officer in
respect of seized document, i is noted that the Assessing Officor

has mainly drawn adverse inference without there being any
material evidence on record for such conclusion.  Fven pefare

LS, 10 corroborative evidence were referred to and brought on

daSSessee a5 welf as assessee group concern, during the course
of search, surrendered a SUM of Rs.26 crore and accordingly,
fifed the return in response to the notice u/s 1534, Ar ihe most
the Assessing Officer could ba ve made the addition in respect of
the unaccounted investment provided they are not covered by
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the assessee during the block period.
ree of the said expenditure shown i
Qut of the cash withdrawal from the

banks of the group concern as well as of sub-contractor which

has already been disclos
thereof has afready been

12.6 We noted that the

Assessing Officer in percen

of the various group conce

Fr1

ed to the Revenue and the receipt
dssessed to income fax,

business income assessed by the
lage of the gross recept in the hands

varies from G 349% to 129.92% as

s apparent from the following chart:
Particular AY 2006 |AY 2007-  JAY 2008- AY 2005- [Av 2010 AY 2011- Ay 2012- |
07 08 9 10 11 12 13
M/s M.G. Bhangdiva 1L73% 14L.27% [3560%  |18.60% |37 4% 49,50%,
MKS Constro Venturs P 9.34%
Ltd
M/s. Mahendra 10.78%  143.13%  [25.44% [11.04% 121.79% .05 [27.73%
Construction
M/s. Mahendra Const, & 49.53%  |73a4%  117.69% [q1mm 16.03%
M. G. Bhangdiya Jy g
M/s. K.M. Bhangdiya [11.97%  [23.33% 25.76%  |26.26% 115.22% |13.949
MKS Acme Build P Ltd 10.28%
M/S.M G Bhangdiya and 66.53%  [11.98% |27 83% lo.o0%
Hithhav Engg v
M/s M G Bhangdiya and 54.82%  |129.92% 113 18%, |
SS PATIL v
M/S K M Bhangdiva 7V 25.28% [39.52%
Mitcon Infra Project P Ltd — i0t7% [1000%  Twonn
Consofidated 12.36% 147.01% |74 38% |18.529% [34.25% 49.97% 44,590
crades s - |

In the case of the assesseg

been framed for assessm
2011-12 white assessm
143(3) of the Act.

goverment contra
years. In assessment year 200

ct was the sz

execiited for Vidarbha Irrigation
remains the same as in the case of

aSSeESINent years. The sub

Group the assessment L5 1534 have
ent year 2006-07 to assessment year
ent for the assessment year 2012-13 y/s
The nature of the activity being execution of
me during all the assessment

07, the pature of the Work

Development Corporation
the assessee for subseguent

~contractors, who have executed the
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work, are alsc similar jn various assessment years,  The
Assessing Officer, we noted, in the case of the assesses qroup
for the assessment year 2006-07, has aceepted the income as
shown by the assessee group in the return about 12% of the
gross receipts.  The Assessing Officer, as /s apparent from the
aforesaid chart, has assessed the income on different footing in
the subseguent assessment years under the simiflar
dreumstances.  There had been search in the case of fhe
assessee.  The nature of the business of the assessee remains
the same. No other business activity or the business were found
from where the income is derived or generated.  In various
noling in the seized documents i.e. diaries are part of the gross
receipt of the contract receipt of the group entity, is noft
disputed.  The Assessing Officer, while making the addition,
observed that the amount withdrawn from the diary is utilized
for unaccounted payments which are not allowabie fike
gratification paid to politician and Government offcials.
However, the Assessing Officer does not refer to any
corroborative evidence on record to hold that the assessee has
made payment as iflegal gratification. He has taken a view by
observing that payment made in cash is probable extraneous

gratification. During the course of search, statement of Shri. '+ -,

Mitesh Bhangdiya was recorded on 20/07/2011 and be in ansvaer
fo question No. 30 explained that the seized documents e

LT.A.Nos.73 8 74/Nag/2016 o

vetafls of cash flow. During the assessment proceedings SKy

Mitesh Bhangdiva has explained that the disries are notng

the movement of the cash in reply to guestion No. 23, in the
statement recorded on 27/07/2013. It was also explained by
him in the cowrse of the assessment proceedings that the sup-
contractors on the withdrawal of the money gave fo bis father
for safe custody, the amount which are found to be noted in the
seized documents. In the statement recorded, the assessee has
clearly explained that the notings made in the seized documents
has nothing to do with the political leaders as much as pofitical
leaders have no business transactions with Bhangdiva group.
Evern we noted that the Assessing Officer has not brought our on
record any specific evidence to show fhar payment is made to
any poliician or the Government officer/official to whom the
gratification payment have been given by the assessee group.
We noted that the Assessing Officer out of the sum of Re. 182, 52
arores, added Rs.54.90 crores on the basis of deposition of the
sub-contractor for which when the assessee has asked for the
Cross examination, the cross examination was not alfowed to the
assessee, which is contrary lo the principles of natural Justice.,

=
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12.7 We may mention that in the case of the assessee group,
SWVey action was conducted on 17/02/2009 wherein under the
Similar situation, the Payment (0 sub-contractor was disputed
and doubted by the Assessing Officer, The Survey action relates
o the assessment year 2006-07 fo 2008-09 which are part of
the block period for the search action conducted on 1 07/201 1.
The Assessing Officer while making the sssessment applied & net
pProfit @14% but when the matter reachied to the Tribunal, the
Tribunal Nagpur Bench in.f. T.4.Nos. 268, 269 and 285/Nag/2012
Vide order dated 03/04/2013, after considering the impounded
material, directed the Assessing Officer to adopt the nef profit
@12% as against the net profit adopted by the Assessing Officer
@14%. There are also the similar fype of defects found as have
been found in the course of search, We rioted the CTTYA) has in
the impugned assessment years made in consequence of search,
directed the Assessing Officer to estimate the profit @16% and
not @12%.  Even though the (7T (A} was fully aware of that
auring the assessment year 2006-07 to 2009-10, the assessee
group has surrendered additional income at Rs. 11 crore and the
Tribunal has directed the Assessing Officer to estimate the net
Profit @12%. The Tribunal in that order tnder para 4 observed
as under: »
Y. Brief facts of the case are that a Strvey /s 1334 of z 4
Income Tax Act, 1961 was carried out in the business fremis :
Of the assesses and his associates on 17.02 2009 Duhigg, the”
course of survey operations it was found that most of the bills. .
vouchers and othier evidence in SUPPOIT of the entries in the
books of account fke labour charges, material puirchases,
machine hire charges, site EXDENses, sub contract expenses, off
and lubricants, repairs and mairitenance etc, pertaining to this
A.Y. were not avajlable, Staterment of Sri Mitesh Bhangadiya was
recorded under Section 1334 and /5. 131 of the Act on behalf
of the assesse, In the statement d.24.02.2009 and 13.03. 2009,
11 response to various questions relating to the genuneness of
the payments fo thind parly sub contractors and in fespect to
otfer deficiencies, the assessee admitted additional income in
group cases of Rs. 11 crore and Lroportionately were alfocated
between all the assessment years relating fo these four
assessee. For the year under consideration | & for assessment
. Year 2006-07 in case of Sri Mithesh Bhangadiya, the additional
income was offered at Rs. 23,897,361/~ pesides the ncome
shown originally at Rs. 23,63,910/- Due tax was paid before
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the issuance of notice under Section 148 as admitted b Vv the A0
in para 2 of his order, The mportant contents of Submission
recorded on 24-02-2009 and 13-3-2009 of 57 Mithesh
Bhangadiva are mcorporated i the order of the AC. In guery of
question No. 11, it was answered that during the course of
SUrvey, it was noticed that there are certain discrepencies and
omissions and to cover tp alf such discrepancies we Fave made
out mind to offer additionsl income Qver and above the reguiar
ficome, We are under tha Process (o determine such additional
ifcome to avoid #tigation-and, to buy peace of mind. Thereafter
in response to question Nos, 18 & 19 of the statement recorded
01 13-3-2009, it was answered that the sub contractors wera
awarded the sub contract work by our firms as per confract
notes and the nature of sub contractors has been that lapour
charges and machine bire charges.  The sub contracitors by and
farge illiterate and therefore, their books of accounts found to pe
mcomplete, without maintenance of any bifls and vouchers. fhe
expenses incurred by our firm has been on the basis of the sp
caffed vouchers raised by them and therefore,  there apoears
the discrepancies in  the EXpenses claimed. It was further
Stated that the assessee has admitted in his previoye staternent
recorded during the course of survey that there are certain
discrepancies and anomalies in the subr contract expenses jn
thelr books of aCCoUAts, non avaiability of bills and Vouchers for
the past three assassment rears. Accordingly, it was submijtted
that there were certain aiscrepancres and anomalios in the sub
COntract accounts, in books of accounts for assessment years
2006-07 to 2009-10, The assessee declered the additional
income of Rs. 11 crore in their firm and the five sistor concerns
n the assessment year 2006-07 to 2009-10. The Working of the
aaditional income of Rs. 11 crores will be done accordingly and

the ACQ started scrutiny of the case. The A0 noted that the
assessee has shown various expenses under the head labour &
wages, machine hire charges, site cxpenses and sub contract
expenses elfc. on very higher side, which are nof supported by
valid vouchers. Neither any further evidence was filed It was
a0 - observed by the ACQ that since there are various
deficiencies in accounts of sub contracts and the as5ses5500
has offered a sum of Rs. 23,97,361/- on account of discrepandies
. i respect fo  sup contract,  therefore, pe broceeded to
make further addition on account of various deficiencies ; e,
in absence of pills and vouchers, excess claim fowards
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machinery hire charges, verification ar FOPHC3bINY of provision
of Section 194C and denial of afleged sup contractors regarding
the sub contract agiven by the assessee, Al these aiscrepancios
are noted by the AQ in s ordet, Thereafter in para 7, the Ao
has obsenved that arter having rejected the books of account of
the assessee undar Section 145(3) of the Act, the profit of the
assessee h3s to be estimated reasonably. The A0 afso observed
that the assassoe pas declared net profit 13U0 of 6% and 7% of
the total turnover in dSSESSMENt years 2006-07 & 200708,
After  offering aadditional  income of RS.23,97 366/ for
dassessment year 2006-07, the resyirs in revised net Profit comes
to 12.87% of the contract receipts, Howe ver, this net profit was
found by the A0 on lower side, The 40 noted Hhat in one of the
group  case namely, M5 Mahendra Construction & MG
Bhangadia (1) , who had aediared additional income of Rs,

these facts the A0 adopted 14% net Profit.  Thereafter the A0
completed the asscssment and  made  addition of  Rs,

30,12, 722/ agamst additional income shown by the dssessog
at Rs. 23 97,360/,  which resufted  further  addition of
R5.6,15362/- "

TS L
and ulimately under parg 7 as reproduced hereunder, estimatan's o
net profit @12%: e ‘ 5
ey
¥

oo e P

- sl

assessment year 2006-07, the assessee’s NP rate comeas o
12.87%, for assessment year 2007-08, the dssessee’s NP rafe
comes to 10.53%, respectively. We afso noter hat if the NP rafe
or all the concerns are laken into consideration, then jt js seen
that alf the asssesses have shown government recefpt at
R5:25.5’,55,37,850/- and income on these CONracts have been
Shown by these ASSERSeE Gt R5.6,99.57 11 1/~ which gives g yp
rate of 6.38%. The assessee 1as offered additional income
dedlared during the survey at Rs. 11, 03,85, 877/, which gives a
NP 1ate of 4.27% ang the olal NP rate in alf these concems
comes to 10.65%. oF Cowrse, the additions/ ncome of Rs, 11
core or odd was Segregated proportionately on the basic of
Contract receipts in the hands of each concem. In case of Mis
Mahendra Construction & M.G. Bhangadia (V) , the NP rate
Comes to 13.84% ie. for ASSessnent year 2007-08 and this rate
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Years come fo 9879 . Whereas in case of other assesscs i a
Sanjay Heda, M/s Mahendra Construction & MG Bhangadiya
(IV), the NP rate comes to 9.50% and in case of M/s Mabendra
Construction & M. Bhangadiya (v}, the average NP rafe of
three  years comes to 11.28% and in case  of Mis
R?m:frumarﬁhangacﬁya, the NP rate comes f 8.72% and in case
of M.G. Bhangadiva and M5 Mahendra Construction & MG
Bhangadiya (FV), the NP rate COMeEs (o 6.12%. In case of M.G.
Bhangadiya and 5.5, Paty & MG Bhangadiya, the NP of three
Years comes to 17.55%. As stated above, the average NP rate of
all the assesses for aif the three years comes tp 10 65%.
Therefore, in our view, a rational aPRroach should have beern
adopted by the A or b the learned CIT (A). For one case i e,

12% is adopted instead of 19%, that will meet the end of
justice. We made it clegr that where NP rate shown by the
ISSESSEC I any year is more than 12% then the mare NP rafe
shown by the assessee has to be taken as aS5e5560¢ has declared
himself and in other YEars where NP rate shown by the assessee
s fower than 12%, then 129 o rate fas to be taken, fhe AQ
Wil recomputed e income accordingly.  For tha sake of
carification, in case Of assessee for ASSESSment vear 2006-07,
the NP rate comes to 12.87% afrer showing the additional
ncome, therefore, the income showr by the assessee fias fo pe
Jecepled. However, for assessment years 2007-08 & 2008-09,
the NP rate shown by the assessee after additional income
corfies to 10.69% and 10,539, 7he A0 wifl adopt the rate of
12% and wilf compute the income accordingly, *

12.8 We noted that the {T7(A4) even tHough followed the order
of the Tribunal in the case of the assessee for the assessment
year 2006-07 to 2009-1p but directed the Assessing Officer to

e pes
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of jewellery. The vrnaccounted assets as well z¢ Unaccounted
sewellery is only Rs.28.37 crore, which is much fess and 5 gty
covered by the disciosure of R5.37 crore aquring the Block period
madge by the asSessee, Ks, 11 crore auring the SUvey and Rs.26
Crore during the Block peried.  Fven otherwisa also, the
Assessing Officer. we noted, has gathered the nformation of
unaccounted assets and wnaccounted jewellery out of the
documents found during the course of Search which shows the .

utilization of the amount wiiich the assessee pas received Ei_yﬁray v, .
of withdrawa/ from the bank account of the group condi 1 .
t. I.

well as from the bank account of the sub-contractor, whi
cannot be regarded to pe tnaisclosed,  We therefore, dp.nor=
agree with the reasoning of the CITTA) in adopting the net profite .
@I16% of the gross receprs.  In our opinion, no addition on
account of unaccounted assets to the extent of Rs.26 crores ang
vnaccounted jeweliery of Rs.2 37 &ores coutd be macla We,
therefore, after Considering the Bets of the case, past history,
relevant case laws and nature of the activities carried on by the
assessee, are of the view thar the estimation of the income by

the CIT(A) is af a higher side and is ot Justified, Therefore, we
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5. Respectfully following the said decision of this Tribunai, we dismiss the
ground taken by the Revenue and partly allow the ground taken by the
assessee and direct the Assessing Officer to estimate the income of the
assessee in each of the assessment Years by applying the net profit @12%
on the gross contract receipt of each year which has been applied by the
assessee while filing the return,

7 The last ground in assessee’s appeal relates to the charging of interest
u/s 234A, 2348 and 234C of tha Act. Learned A.R. was fair enough to
concede that this ground is consequential in nature.  we, therefore, direct
the Assessing Officer that the interest chargeable u/s 234A, 234B and 234C
be recomputed after giving effect to our this order. Thus, this ground is
allowed for statistical purposes in all the appeal.,

8. In the result, both the appeals of the Revenue are dismissed wheregs
both the appeals of the assessee are partly allowed.,

(Crder pronounced in the open court on 30/06/2017

Sd/. Sd/.
(AMARJIT SINGH) { P. K. BANSAL )
Judicial Member Vice President
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